IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANTIA

UNITED STATES OF AMERICA : CRIMINAL ACTION
: NO. 05-369
V.
: CIVIL ACTION
JOSEPH NOBLE : NO. 09-594
MEMORANDUM
Bartle, C.J. February 23, 2010

Before the court is the pro se notion of Joseph Nobl e
("Nobl e") under 28 U.S.C. 8§ 2255 to vacate, set aside, or correct
hi s sentence.

On June 30, 2005, Noble was charged by grand jury
i ndictment with one count of kidnapping, in violation of 18
US C 8§ 1201(a)(1l), and one count of interstate donestic
violence, in violation of 18 U S.C. § 2261(a)(1). On January 12,
2006, a jury found Noble guilty of kidnapping but not guilty of
interstate donmestic violence. He was sentenced to 84 nonths
i mprisonnment. On Septenber 25, 2007, our Court of Appeals

affirmed the conviction and sentence. United States v. Nobl e,

251 Fed. Appx. 792, 2007 W. 3133065 (3d Cir. 2007). Noble
thereafter filed his 8 2255 notion. The court appointed counsel
for Noble and held several evidentiary hearings.

Nobl e rai ses a nunber of contentions: (1) deficiencies
in his grand jury indictment violate his rights under the Fifth
and Sixth Amendnents; (2) the court's jury instructions

constructively anended the grand jury indictrment, thereby further



violating his Fifth and Sixth Amendnent rights; (3) trial counsel
was i neffective under the standard set forth by the United States

Supreme Court in Strickland v. Washington, 466 U.S. 668 (1984);

and (4) appellate counsel was simlarly ineffective.
I .

The underlying facts, as established through evidence
at trial, are as follows. On Novenber 13, 2004, Noble threatened
his wife, Joanne Noble ("Joanne"), during an argunent, pronpting
her to flee their hone and stay with her stepsister, Krislyn Ruth
("Ruth™), in South Philadel phia. On the night of Novenber 16,
2004, Nobl e drove to Ruth's house where he discovered the car of
Jack Bell ("Bell"™) parked outside. Believing Bell and Joanne
were having an affair, Noble becane enraged and proceeded to
smash the wi ndows of Bell's car and call for Joanne and Bell to
come out of the house. They did not do so.

The next day, Novenber 17, 2004, Noble called Joanne
claimng their five-year old daughter and two-year old son were
si ck and suggested that she neet with him Joanne agreed, and
Nobl e drove to Ruth's house with the two children. Upon his
arrival, Noble invited Joanne to join himand the children for
lunch. Joanne testified that, when she refused his invitation,
Noble lifted her off the ground and carried her to the car where,
despite her struggle, he forced her into the passenger seat,
pl aced their daughter on her |ap, and drove off. Noble drove at
a high rate of speed, ran through red lights, and swerved onto

the wong side of the road. Though police initially chased

-2-



Nobl e, they were unable to stop his vehicle. Noble continued at
a high rate of speed as he crossed the Walt Wi trman Bridge and
entered New Jersey. Joanne testified that, while speeding
erratically, Noble was scream ng at her and threatening to snash
the car into a wall so it could be the famly's "last tine

t oget her."

Upon entering New Jersey, Noble slowed to a normal rate
of speed and made nmultiple stops for gas and food. According to
Joanne's testinony, Noble wanted to ensure that he had a ful
tank of gas to aid his escape in the event that he was again
pursued by police. Noble also avoided use of credit cards and
di sassenbl ed his cellular phone to avoid being tracked by | aw
enforcenment. Wen maki ng such stops, Noble cautioned Joanne not
to attenpt to communi cate with anyone or otherw se indicate that
she was being held against her will. Joanne testified that she
conplied with Noble's demand because, due to Noble's history of
vi ol ent behavior, she feared for her safety and that of their
chil dren.

Eventually the famly arrived at a notel in Kingston,
New York. Noble backed the car into the parking lot so the rear
license plate could not be seen, and again paid in cash to avoid
detection. Joanne testified that Noble twi ce forced her to have
sexual intercourse with himduring their brief stay at the notel
Al t hough she conmunicated to himthat she did not wish to be
intimate, she testified that she did not physically struggle.

According to Joanne, she feared that physical resistance would

-3-



only provoke Noble further and woul d al arm her young chil dren,
who were in the same notel roomat the tine.

The next norning, Noble and his famly left New York to
return to Philadel phia. On the way, Noble cane to believe that
the police had issued a warrant for his arrest. This pronpted
himto drive directly to the office of his attorney, Arthur
Jarrett ("Jarrett”). \When Joanne arrived at Jarrett's office
wi th Noble, she was taken aside and put in contact with a
detective who suggested she go to Thomas Jefferson Hospital for a
physi cal exam nation in relation to her accusations of sexual
assaul t.

Joanne traveled to the hospital along with a police
escort. Wiile there, Noble appeared unannounced and confronted
Joanne in a hallway. He was pronptly arrested. Joanne was | ater
i nterviewed by police who took photographs of a |lunp on her head
and bruising on her arnms which she had allegedly suffered when
Nobl e forced her into his car on Novenber 17.

Nobl e was represented at trial by attorneys Mark W/ son
and Kathy Henry. Ms. Henry's primary role was to cross-exam ne
Joanne regardi ng her above-nentioned testinmony. |In his defense,
Nobl e presented testinony froma nunber of wi tnesses in an
attenpt to show that Joanne was ronmantically involved wth Bel
before and after Novenber 17, 2004 and that she fabricated or
exaggerated the kidnapping and assault allegations. At the
evidentiary hearing on his 8 2255 notion, defense counsel stated

that their trial strategy was to attack Joanne's credibility and
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prove that she voluntarily acconpanied Noble on the trip to New
Yor k.

1.

A

Nobl e first contends in his 8 2255 notion that his

grand jury indictment was defective so as to deny himhis Sixth
Amendnent right to be infornmed of the nature and cause of the
accusations against himand his Fifth Arendnent right to be
charged by grand jury indictment. He focuses on the fact that

the indictnent did not state that the kidnapping was "for ransom
or reward or otherw se,"” although this phrase appears in the text
of the statute under which Noble was charged, 18 U.S.C.

§ 1201(a)(1).' According to Noble, the omtted | anguage forns an
essential elenent of the crinme of kidnapping under § 1201(a) (1),

and the indictment therefore should have been di snmi ssed for

1. At the tine Noble was charged wi th kidnapping, 8 1201(a)(1)
provi ded:

Whoever unlawful ly seizes, confines,

i nvei gl es, decoys, kidnaps, abducts, or
carries away and holds for ransom or reward
or otherw se any person, except in the case
of a mnor by the parent thereof, when ..

the person is willfully transported in
interstate or foreign commerce, regardl ess of
whet her the person was alive when transported
across a State boundary if the person was
alive when the transportati on began;

shal | be puni shed by inprisonment for any
termof years or for life and, if the death
of any person results, shall be punished by
death or life inprisonment.

18 U.S.C. § 1201(a)(1) (anended 2006) (enphasis added).
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failure state an offense under Rule 12(b)(3)(B) of the Federal
Rul es of Crimnal Procedure.?

Questions regarding the sufficiency of a grand jury
i ndi ctment touch upon fundanental constitutional rights. See

Russell v. United States, 369 U S. 749, 760-61 (1962). However,

a conviction will not be disturbed nerely because of m nor
deficiencies in the charging docunent. 1d. at 763. |In Russell,
the Court identified the inportant criteria by which the
sufficiency of an indictnment is to be neasured: (1) it nust
"contain[] the elenents of the offense intended to be charged”
and "apprise[] the defendant of what he nmust be prepared to
meet"; and (2) it nust protect himfromfuture proceedi ngs by
"showing] wth accuracy to what extent he nmay plead a forner

acquittal or conviction." 1d. at 763-64; see also United States

v. Rankin, 870 F.2d 109, 112 (3d G r. 1989).
First, we consider whether the indictnent apprised

Nobl e of the charges against him See United States v. Knox Coal

Co., 347 F.2d 33, 37 (3d Cr. 1965). The indictnment charges
t hat :

On or about Novenber 17, 2004, in

Phi | adel phia, in the Eastern District of
Pennsyl vani a and el sewhere, defendant Joseph
Nobl e, a/k/al/ "Joseph Soto," know ngly and
intentionally seized, confined, kidnaped,
abducted, and carried away and held his
estranged spouse, [Joanne Noble], and then
willfully transported her in interstate
commerce to Kingston, New York. In violation

2. This rule allows a defendant to file a notion alleging "that
the indictnent ... fails ... to state an offense.” Fed. R
Crim P. 12(b)(3)(B).
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of Title 18, United States Code, Section
1201(a)(1).

Nobl e clains that the "purpose"” of the kidnapping is an essenti al

el enent of the offense, and by omtting the |anguage "for ransom
or reward or otherw se" he was not adequately apprised of the
charges against him W disagree.

The Suprene Court has interpreted the word "ot herw se"

as enconpassi ng any purpose at all. See Gooch v. United States,

297 U.S. 124, 127-28 (1936); United States v. Healy, 376 U.S. 75,

81-83 (1964). Because of this expansive construction, the
kidnapping statute can be violated regardless of the defendant's

motivation, and thus the "purpose" | anguage does not form an

essential el enment of kidnapping under 18 U S.C. 8§ 1201. See,

e.g., Gawne v. United States, 409 F.2d 1399, 1403 (9th Cir.

1969); United States v. Martell, 335 F.2d 764, 766 (4th Cir.

1964); Hayes v. United States, 296 F.2d 657, 665-67 (8th Cir.

1961); Clinton v. United States, 260 F.2d 824, 825 (5th Cir.

1958). Such was the result in United States v. Lutz, where CQur

Court of Appeals held that an indictnment chargi ng ki dnappi ng
under that section is not deficient nerely because it omtted the

| anguage "for ransomor reward or otherwi se." 420 F.2d 414, 416
(3d Cir. 1970).

As in Lutz, Noble's indictnent is constitutionally
sufficient. It clearly charged Noble with the of fense of
ki dnapping his wife and transporting her in interstate conmerce.

To include a statenent that he held her for "ransom or reward or



ot herwi se” woul d have added nothing to his ability to prepare a
def ense.

Nobl e's indictnment also satisfies the second criteria
set forth in Russell. By specifying the date on which the
of fense took place as well as the geographic |ocations and
parties involved, Noble' s indictnment was specific enough to avoid

any danger of double jeopardy. See Virgin Islands v. Mol enaar,

133 F.3d 246, 250 (3d Cir. 1998).

Fi ndi ng no defect in the indictnent by which Noble was
charged, we conclude that Noble's Fifth and Si xth Amendnent
rights were not viol ated.

B

Nobl e next contends this court constructively anmended
his indictment by referencing the § 1201(a) (1) "ransomor reward
or otherw se" |anguage in the jury instructions, thereby
violating the fundanmental grand jury guarantee of the Fifth
Amendnent .

An indictnment is constructively anended when jury
i nstructions "broaden[] the possible bases for conviction from

that which appeared in the indictnment.” United States v. Lee,

359 F.3d 194, 208 (3d Cir. 2004). A constructive anmendnent

deprives a defendant of his right to be tried only for those

of fenses charged by a grand jury, and therefore "constitutes 'a

per se violation of the fifth amendnment's grand jury cl ause.

United States v. MKee, 506 F.3d 225, 229 (3d Cir. 2007) (quoting




United States v. Syme, 276 F.3d 131, 148 (3d Cir. 2002)); see

also Stirone v. United States, 361 U S. 212, 218-19 (1960).

The jury instructions given by this court included the
fol | ow ng:

Count 1 of the indictnment charges that on or
about Novenber 17, 2004, the defendant,
Joseph Noble, violated a federal |aw by

knowi ngly and intentionally seizing,
confining, kidnapping, abducting, or carrying
away and hol ding for ransomor reward or

ot herwi se, his spouse, Joanne Noble, and
willfully transporting her in interstate

commerce ...
[ T] he governnment must prove ... beyond a
reasonabl e doubt ... the defendant held

Joanne Noble for ransom reward or other
benefit or reason.

The phrase "and holds for ransomor reward or
ot herwi se" nmeans to detain a person for

anyt hing the defendant considers to be of
benefit or to have value. Such benefit is
not limted to noney or any neasurabl e or
material item A benefit is any |egal or
illegal object of the kidnapping which the
perpetrator m ght consider sufficient notive
to induce himto undertake the kidnappi ng.
Thus, the governnment nust prove beyond a
reasonabl e doubt that the defendant, Joseph
Nobl e, hel d Joanne Noble for ransom or reward
or otherw se.

(Trial Tr. 53-55, Jan. 11, 2006.) Contrary to Noble's

al l egations, these jury instructions did not constructively anmend
his indictment. Count one of the indictnent charges Noble with
ki dnapping his wife in violation of 18 U.S.C. § 1201(a) (1). That
statute requires that the victim be held "for ransom or reward or
otherwise," the word "otherwise" meaning any purpose at all. See

e.g., Gooch, 297 U.S. at 127; Healy, 376 U.S. at 81-83.

Therefore, the indictnent, though it omtted the "purpose”

-0-



| anguage of § 1201 (a) (1), contemplated that Noble be charged with
kidnapping and holding his wife for any purpose, legal or
illegal. Considering the expansiveness of this allegation, it
cannot be said that the jury instructions added to or otherwise
broadened the charge as set forth in the indictment.
C.
Next, Noble alleges ineffective assistance of counsel

under the standard set forth in Strickland v. Washi ngton. 466

U S. at 687. Noble contends that counsel was ineffective for:
(1) denying himthe right to testify on his own behalf; (2)
failing to challenge his indictnment on the ground that it | acked
t he "purpose" |anguage of § 1201(a) (1); (3) neglecting to
investigate his nental health at the tinme of the kidnapping; and
(4) inadequately cross-exam ning Joanne at trial.

Under the Strickland standard, Noble bears the burden
of proving that: (1) counsel's performance was deficient; and

(2) he suffered prejudice as a result. [d.; United States v.

Ni no, 878 F.2d 101, 103 (3d Cr. 1989). The first prong requires
that "[counsel's] performance was, under all the circunstances,

unr easonabl e under prevailing professional nornms.” United States

v. Day, 969 F.2d 39, 42 (3d Cir. 1992). Qur scrutiny of
counsel's performance is highly deferential in that we presune
counsel 's actions were undertaken in accordance w th professional

standards and as part of a "sound trial strategy.” Strickland,

466 U. S. at 689 (quoting Mchel v. Louisiana, 350 U S. 91, 101

(1955)). Second, to satisfy the prejudice prong, Noble nust show
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"there is a reasonable probability that, but for counsel's
unprof essional errors, the result of the proceedi ng woul d have
been different.” |d. at 694. A "reasonable probability"” is one
that is "sufficient to undermine confidence in the outcome."” |d.
First, Noble alleges that trial counsel denied himthe
right to testify on his own behalf. According to Noble, he
alerted M. WIlson and Ms. Henry that he wi shed to testify, but
they nevertheless failed to call Noble as a wtness.
A crimnal defendant has a constitutional right to
testify on his own behalf at trial, and this right can only be

wai ved by the defendant hinself. See Rock v. Arkansas, 483 U. S.

44, 49-53 (1987); Jones v. Barnes, 463 U S. 745, 751 (1983).

However, "a trial court has no duty to explain to the defendant
that he or she has a right to testify or to verify that the

def endant who is not testifying has waived that right

voluntarily.” United States v. Pennycooke, 65 F.3d 9, 11 (3d
Cir. 1995).

Al t hough Noble did not testify at trial, he was aware
of his right to do so. As Noble notes in his reply to the
Governnent's response to his 8 2255 notion, the court inforned
Nobl e of his right to testify on his own behalf at trial, and
Nobl e acknowl edged that he understood it was his decision whether
or not to do so. Furthernore, during the evidentiary hearing on
Cctober 21 and 27, 2009, Noble presented no credi ble evidence
denonstrating that his experienced defense counsel unilaterally

prohibited himfromtestifying at trial. As both M. WIson and
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Ms. Henry testified during the hearing, they counsel ed Nobl e
agai nst taking the stand because they believed it would be
detrinmental to his case. Despite this reservation, however, both
attorneys stated that they would not have stopped Noble from
testifying if he chose to do so.

Second, Noble contends that both trial counsel and
appel | ate counsel were ineffective for failing to challenge: (1)
count one of his indictnent on the ground that it was defective

by not including the |anguage "for ransom or reward or
ot herwi se"; and (2) the court's alleged constructive anendnent to
that count during jury instruction. W have already determ ned
that count one was valid despite the absence of this |anguage and
the court did not constructively anend the indictnent.
Accordingly, Noble suffered no prejudice and he cannot establish
i neffective assistance of either trial or appellate counsel on
this issue.

Third, Noble alleges that trial counsel failed to
i nvestigate thoroughly his history of nental health problens.
According to Noble, he lost the opportunity to present a defense
of insanity or create reasonable doubt as to the government's
ability to establish the nens rea elenent of his offense. W
recogni ze that "counsel has a duty to nake reasonabl e

investigations or to make a reasonabl e deci sion that nakes

particul ar investigations unnecessary."” Strickland, 466 U S. at

690-91. Neverthel ess, the adequacy of counsel's investigation is

not dispositive—a petitioner is not entitled to relief unless he
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can prove that he suffered prejudice. Strickland, 466 U S. at

694. Therefore, we nust consider whether there is a reasonabl e
probability that the outconme of Noble's trial would have been
di fferent had counsel investigated further into his nental health
hi story.

The federal insanity defense, as set forth in 18
U S C 8§ 17,32 places on a defendant the burden of proving by
cl ear and convincing evidence that: (1) he suffered froma
nmental di sease or defect at the tinme of the conmi ssion of the
acts constituting the offense; and (2) this nental disease or
defect rendered himunable to "appreciate the nature and quality

or the wongful ness of his acts.” 18 U.S.C. § 17(a).* Thus, in

3. The statute provides,

(a) Affirmative defense.--It is an
affirmati ve defense to a prosecution under
any Federal statute that, at the tinme of the
commi ssion of the acts constituting the

of fense, the defendant, as a result of a
severe nmental disease or defect, was unable
to appreciate the nature and quality or the
wr ongful ness of his acts. Mental disease or
def ect does not otherw se constitute a

def ense.

(b) Burden of proof.--The defendant has the
burden of proving the defense of insanity by
cl ear and convi nci ng evi dence.

18 U.S.C. § 17.

4. For the purposes of 18 U . S.C. § 17(a), the term

"wrongful ness” refers to "objective societal or public standards

of nmoral wongful ness, not the defendant's subjective personal

standards of noral wongfulness.” United States v. Ew ng, 494

F.3d 607, 621 (7th Cr. 2007); see also Third Crcuit Mdel
(conti nued. ..)
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order to show prejudice under Strickland, Noble nust denonstrate
that, but for counsel's failure to investigate, it is reasonably
probabl e t hat Nobl e woul d have successfully proven by clear and
convi nci ng evidence that a nental disease or defect at the tine
of the kidnapping rendered himunable to appreciate the nature
and quality or the wongful ness of his actions. This, Noble
cannot do.

Evi dence at trial showed that Noble clearly recognized
t he wrongful ness of his actions because he went to el aborate
| engths to avoid being captured by | aw enforcement. According to
Joanne's testinony, Noble disassenbled his cellular tel ephone and
paid for food and gas with cash for the specific purpose of
preventing police fromtracing his novenent. Wen he arrived at
the notel in New York, Noble strategically parked his car in such
a way so as to conceal his license plate and avoid detection.
These actions clearly denonstrate that Noble was able to
appreci ate the wongful ness of his behavior, and it is therefore
not reasonably probable that counsel's further investigation
woul d have al |l owed Nobl e successfully to invoke an insanity
def ense.

Nobl e al so all eges that a proper investigation by
counsel woul d have uncovered evidence sufficient to prove that he
| acked the requisite nens rea for kidnapping under 8§ 1201(a)(1),
that is, that he did not act knowngly and willfully. 18 U S.C.

4. (...continued)
Criminal Jury Instructions, § 8.06 (2009).
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§ 1201(a)(1l); United States v. Osborne, 68 F.3d 94, 100 (1995).

Agai n, to show prejudice under Strickland, Noble nust denonstrate

that, had counsel investigated nore thoroughly, it is reasonably
probabl e t hey woul d have di scovered evi dence sufficient to negate
the nens rea for kidnapping.

Evi dence of nental abnornmality is adm ssible to show
that a defendant | acked the requisite intent to conmt an

offense. United States v. Pohlot, 827 F.2d 889, 897 (3d G r

1987). However, "[o]nly in the rare case ... will even a legally
i nsane defendant actually lack the requisite nmens rea purely
because of nental defect.” 1d. at 900. Accordingly, the court

i n Pohl ot cautioned that such evidence should be admtted "only
when, if believed, it would support a legally acceptable theory
of lack of nens rea." 1d. at 905-06.

At the evidentiary hearing on January 8, 2010, Noble
presented the testinony of Dr. John Quligian, a forensic
psychiatrist. Dr. Quligian provided his opinion that Noble, at
the tinme he kidnapped his wife, was suffering fromuntreated
chronic Post Traumatic Stress Di sorder, Klonopin wthdrawal, and
Maj or Depressive Disorder with psychotic features.® Dr. Quligian

based his opinion, in part, on information told to himby Nobl e,

5. During cross-exam nation, however, Dr. Quligian admtted that
he was unable to say concl usively that Noble was suffering from
Kl onopi n wi t hdrawal on the day of the kidnapping. Dr. Quligian
realized that he did not have any information as to when Nobl e
had al | egedly been given Kl onopin, and he therefore could not

det erm ne whet her Kl onopin wthdrawal synptons, if any, were
present at that tine.
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i ncludi ng Nobl e's assertion that he carried out the kidnapping
under the delusion that his past sexual abusers were "com ng
after” his famly.®

The nens rea of "knowi ngly" is defined as acting with
an awareness of the nature of one's actions and of the
surroundi ng facts and circunstances as specified in the charged

offense. Third GCrcuit Mdel Criminal Jury Instructions, 8§ 5.02

(2009). In contrast, to act willfully a defendant nust act with
a purpose to disobey or disregard the law, that is, he must "act
with the know edge that his conduct is unlawful.” Bryan v.
United States, 524 U. S. 184, 192 (1998); Third G rcuit Mdel

Crimnal Jury Instructions, § 5.05 (2009).

Even if we were to accept Dr. Quligian's opinion, it
cannot negate the evidence that Noble acted know ngly and
willfully in seizing, holding, and transporting his unconsenting
wife ininterstate coomerce. See 18 U S.C. 8§ 1201(a)(1). His
erratic driving, continually filling his gas tank in the event he
was agai n pursued by police, using cash and di sassenbling his
cel lul ar phone to avoid being traced by | aw enforcenent,

t hreat eni ng Joanne not to alert anyone that she was being held
agai nst her will, and parking his car so as to obscure the

license plate all denonstrate that he was fully cogni zant of the

6. Noble's claimthat he ki dnapped his wi fe under the del usion
that it was necessary to save her and their children from sexual
predators appears for the first tine in the menorandumin support
of his 8 2255 motion. Ms. Henry testified at the evidentiary
heari ng that Nobl e never infornmed defense counsel of this story
at or before trial.
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nature of his actions, that he was aware of the facts and
ci rcunst ances, and that he recogni zed the unlawful nature of his
conduct. This is all the statute requires, and Noble's all eged
notivation is irrel evant.

Because Dr. Quligian's opinion, if believed, is
insufficient to negate the nens rea for ki dnapping under
§ 1201(a)(1), his testinony would |ikely have been excluded at
trial. See Pohlot, 827 F.2d at 905-06. It is therefore not

reasonably probabl e that the verdict woul d have been different
but for counsel's failure to further investigate Noble' s nental
health. Accordingly, Noble suffered no prejudice and is not
entitled to relief on this issue.

Finally, Noble clains that trial counsel was
ineffective in cross-exam ning Joanne. According to Nobl e,
counsel failed to: (1) question Joanne adequately and offer
evi dence regarding her alleged opportunity to exit Noble's car
before crossing the border between Pennsylvania and New Jersey;
(2) ask Joanne whet her she had placed Klonopin in Noble's tea
wi t hout his know edge; and (3) investigate Joanne's then-pending
crimnal drug charges and use those charges to i npeach Joanne at
trial.

Nobl e contends that statenments by Joanne recorded in an
FBI 302 form denonstrated that she stayed wi th Nobl e under her
own volition when he crossed from Pennsylvania i nto New Jersey.
On the contrary, in the 302, Joanne stated only that while Noble

was driving through Philadel phia at a high rate of speed, he was
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stopped briefly at a red |ight where he proceeded to blow his
horn and force other vehicles into the center of the intersection
so that he could continue to flee frompolice. Not only is it
uncl ear whet her Joanne herself could have escaped fromthe car
during this brief pause in an otherw se dangerous pursuit, she
testified at trial that she was concerned for the safety of her
children and woul d not have left themalone in the car with

Nobl e.

During the evidentiary hearing, Ms. Henry stated that
she concl uded that the 302 statenents were consistent with
Joanne's testinony at trial, and that questioning her regarding
t hose statenments woul d have been counterproductive for two
reasons: (1) it would have elicited testinony that Joanne was
afraid that Noble would harmthe children; and (2) questions
regarding her ability to "escape" would contradict the main
t heory of the defense, which was that Joanne acconpani ed Nobl e
willingly on their trip to New York. Based on this testinony, we
find that Ms. Henry's decision not to question Joanne regarding
these statenents was part of a "sound trial strategy,” and her
performance therefore cannot be considered deficient under the
Strickland standard.

Nobl e al so points to statenents nmade by Joanne in a
voi ce recordi ng which she |eft on the answering nachi ne of M.
Wlson. Init, Joanne states that there was at |east one
occasi on during which she could have exited the car, but she

didn't want to | eave her children. This statenent is consi stent
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with her testinony at trial, in which she said that, although
Nobl e stopped the car at a rest stop, she was afraid to run or
seek hel p because she did not want to | eave her children and
feared that it would only provoke Noble. Furthernore, Joanne did
not specify in the recording when she had the opportunity to exit
the car, and we will not assunme, as Nobl e suggests, that this
opportunity occurred prior to the car crossing the border from
Pennsyl vania into New Jersey. Accordingly, it was not
unreasonable for Ms. Henry to decide not to question Joanne about
t hese statenents.

Next, Noble contends that counsel was ineffective for
failing to cross-exam ne Joanne regarding her allegedly putting
Kl onopin into his tea without his know edge. Nobl e argues that
such evi dence woul d support a theory that he was suffering from
Kl onopin wi thdrawal at the tinme of the kidnapping. Wen asked
during the evidentiary hearing why Joanne was not asked about
this during cross-exanm nation, M. WIson stated that he had no
i nformati on regardi ng the dosage of Kl onopin which Noble
al l egedly ingested or when the all eged druggi ng took pl ace.
Wthout this information, he felt it would be inpossible to
denonstrate that Noble was suffering fromthe effects of Kl onopin
at the time of the ki dnapping.

In Iight of counsel's testinony, we find the decision
not to cross-exam ne Joanne on this issue to be reasonable. Even
Nobl e's own psychiatric expert, Dr. Quligian, testified that,

wi t hout knowi ng how much of the drug was ingested and the date on
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whi ch such ingestion took place, it would be inpossible to
conclude that Noble was suffering fromthe effects of Kl onopin at
the tinme of the kidnapping. Furthernore, as di scussed above,
even if such information could have been obtained it would not
have negated the w |l ful ness of Noble's actions.’

Finally, as for Noble's contention regardi ng evidence
of the drug charges agai nst Joanne, we find Noble is unable to

show t hat he suffered prejudice as required by Strickl and.

Because Joanne had not yet been convicted of any crines at the
time of Noble's trial, it is likely that evidence of her pending
crimnal charges woul d have been excluded. See Fed. R Evid.
609, 403. Even if we were to assune that such evidence woul d
have been adm tted, however, Noble is still unable to establish
prejudice. As previously discussed by both this court in our
menor andum di sm ssing Noble's notion for a newtrial, and by our
Court of Appeals in its opinion affirmng our decision, it is not
reasonabl y probabl e that Nobl e woul d have been acquitted of

ki dnappi ng but for counsel's failure to uncover Joanne's

out standi ng crimnal charges.?

7. In his post hearing menorandum Noble seens to al so suggest
t hat questioni ng Joanne during cross-exam nation regardi ng her

al | egedly drugging hi mwould have | aid an evidentiary foundation
to all ow subsequent wtnesses to testify that Joanne told them

t hat she had gi ven Kl onopin to Noble wi thout his know edge.
However, such testinony fromthose subsequent w tnesses would be
i nadm ssi bl e hearsay regardl ess of whether counsel's questioning
provi ded Joanne the opportunity to admt or deny the accusation
during cross-exani nati on.

8. W note that, while both of these earlier decisions were nade
(conti nued. ..)
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For the reasons stated above, the notion of Joseph

Nobl e pursuant to 28 U S.C. § 2255 will be deni ed.

8. (...continued)

in the context of Noble's notion for a newtrial for the
governnment's alleged violation of Brady v. Maryland, 373 U. S. 83
(1963), the "reasonable probability" standard used to establish
materiality under Brady, is identical to the "reasonably
probabl e" standard used to determine prejudice under
Strickland—both require that petitioner's contention undermine
confidence in the outcome. See Strickland, 466 U.S. at 694;
Kyles v. Whitley, 514 U.S. 419, 434 (1995).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON
) NO. 05-369
V.
) ClVIL ACTI ON
JOSEPH NOBLE ) NO. 09-594
ORDER

AND NOW this 23rd day of February, 2010, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat :

(1) the notion of Joseph Noble to vacate, set aside,
or correct his sentence pursuant to 28 U S.C. § 2255 is DEN ED;
and

(2) a certificate of appealability is not issued.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



